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UNIVERSITY RESEARCH AGREEMENT

THIS AGREEMENT effective as of [insert date], by and between [insert sponsor], (hereinafter referred to as "Sponsor"), and Appalachian State University, a non-profit educational institution (or its agent) of the State of North Carolina (hereinafter referred to as "University").

WHEREAS, the research program contemplated by this Research Agreement (hereinafter “Agreement”) is of mutual interest and benefit to Sponsor and to University, and 

WHEREAS, the research program will further the instructional and research objectives of University in a manner consistent with its status as a non-profit, tax-exempt, educational institution, and may derive benefits for both Sponsor and University through inventions, improvements, and/or discoveries, and
WHEREAS, the parties agree to be bound by the terms and conditions contained in this Research Agreement;

NOW THEREFORE, in consideration of the promises and mutual covenants contained herein, and other good and valuable consideration, the receipt and sufficiency of which are hereby acknowledged, the parties hereto agree to the following:

Article I – Definitions: 
1. As used in this Agreement, including any attachments hereto, the following words shall have the following meanings:
(a) “Confidential Information” means all information provided by one party to the other and clearly marked as confidential by the disclosing party at the time of disclosure. Each party agrees that it will not disclose the Confidential Information of the other and will treat such Confidential Information with the same degree of care as it does with its own information that it does not wish disclosed. Confidential Information shall not include information that is (a) made public without breach of this Agreement, (b) received from a third party without obligation of secrecy, (c) already in the possession of the recipient, (d) developed by the recipient independently as supported by written evidence, (e) rightfully received by the receiving party from a third party without express obligation of confidence, and, (f) independently developed by the employees or agents of either party without any knowledge of the confidential information provided by the other party. Notwithstanding the foregoing, no information transmitted to the University by the Sponsor shall be considered as Confidential Information unless the Sponsor represents and warrants that the information is defined as "Confidential Information" within the meaning of N.C.G.S. §132-1.2(1)a.-d. and/or constitutes one or more “Trade Secrets” within the meaning of N.C.G.S § 66-152(3). 
(b) “Publication” shall mean the dissemination of the results and/or methodology of a Research Project, including but not limited to articles, journals, theses or dissertations, or presentation at symposia or other national or regional professional meetings.
(c) "Research Project" as used herein refers to the document prepared by the parties, attached hereto and incorporated by reference herein, with the description of a scientific Research Project and its related budget, under the direction of the Principal Investigator. For the purposes of this Agreement, a Research Project will be defined as intellectual investigation with the aim of discovering, interpreting, and revising human knowledge and the theoretical understanding of the relations among variables.  Research will follow a structural process using procedures described in writing and accepted by both Sponsor and University.  Data collected from the Research Project will go through the academic publishing system in order for academic scholars to peer review the work and make it available for a wider audience in journals, books, and similar publications.   
(d) “Researcher Agreement” shall mean the document executed by the Principal Investigator, University Researcher(s), and Student(s) engaged in a Research and/or Research & Development Project, acknowledging that they have read and understood the Agreement. 
(e) “Scope of Work” shall mean the scope of work, including but not limited to, research objectives, deliverables, budget, payment schedule, and any additional terms & conditions particular to a Research and/or Research and Development Project as established by the parties on a project-by-project basis in a Research Project Attachment. 

(f) “Sponsor Intellectual Property” shall mean all inventions, improvements and/or discoveries which are conceived and/or made (i) by one or more employees of Sponsor, or (ii) jointly by one or more employees of University and by one or more employees of Sponsor.
(g) "University Intellectual Property" shall mean individually and collectively all inventions, improvements and/or discoveries which are conceived and/or made (i) by one or more employees of University in performance of a Research Project, or (ii) jointly by one or more employees of University and by one or more employees of Sponsor in performance of Research Project.
Article II – Term 

The initial term of this Agreement (“Initial Term”) is from the date at the top of the Agreement (the “Effective Date”) through [insert end date] (the “End Date”). This Agreement is subject to renewal or earlier termination as set forth below.  Unless one party gives written notice to the other of an election not to renew at least thirty (30) days prior to the end of the initial or subsequent term, the Agreement shall be automatically renewed in one-year increments. 
Article III - Non-Disclosure and Confidentiality
1. To the extent nondisclosure is permissible under North Carolina law, the Parties agree that any and all knowledge, know-how, practices, process, or other Confidential Information disclosed or submitted in writing or in other tangible form which is designated as Confidential Information to either party by the other shall be received and maintained by the receiving party in strict confidence and shall not be disclosed to any third party.  Furthermore, neither party shall use said Confidential Information for any purpose other than those purposes specified in this Agreement. The parties may disclose Confidential Information to either party’s employees requiring access thereto for the purposes of this Agreement provided, however, that prior to making any such disclosures each such employee shall be apprised of the duty and obligation to maintain Confidential Information in confidence and not to use such information for any purpose other than in accordance with the terms and conditions of this Agreement. 
Notwithstanding the foregoing, if a requesting party threatens to initiate legal proceedings or does initiate legal proceedings, University will promptly notify Sponsor and consult with Sponsor as to the specific request and its applicability to the Confidential Information.  Further, if the requesting party initiates legal proceedings against University, Sponsor agrees, that as long as University has complied with the previous sentence, that University may implead Sponsor as a third-party defendant in any such proceedings, and Sponsor further agrees to indemnify and hold University harmless with respect to any and all losses, claims, liabilities, damages, costs and expenses, including reasonable attorneys' fees (collectively, “costs”), which arise out of University's improper denial of a request for the Confidential Information (however, this indemnification obligation only applies to the extent that costs relate to the Confidential Information as opposed to information from other sources). 
2. The above obligations for Confidential Information shall be in effect for a period of five (5) years from the termination of the Agreement.  Notwithstanding the foregoing, recipient’s obligations of confidentiality and non-use relating to product formulae, ingredients, trade secret or manufacturing know-how, will survive termination of this Agreement.
Article IV - Research Work and Personnel

1. The parties agree that the terms and conditions of this Agreement will govern any Research and/or Research and Development Projects (collectively “Project”) hereinafter carried out by the University on behalf of the Sponsor.

2. University shall commence performance of any Project in accordance with the dates established on each individual Research Project Attachment. The parties agree that each Project shall be performed independently. Additionally, the parties agree that one or more Projects may be terminated in accordance with Article IX without causing the termination of the Agreement or the termination of an unrelated or unaffected Project. 
3. University agrees to not make material modifications of or amendments to a Project without the prior knowledge and written consent of Sponsor. A material modification or amendment which might reasonably affect a Project is defined as a change which affects: 

(a) the performance of University of its obligations under this Agreement; and

(b) the successful completion of the Project.
4. University agrees to make all modifications of or amendments to a Project as may be requested by Sponsor where, in the reasonable opinion of both Sponsor and Principal Investigator, such modifications and/or amendments are required or are desirable in order to facilitate the attainment of the goals of the Project.  Nothing in this Section shall restrict the research methods and techniques used by the University, or the Principal Investigator’s scientific independence in the performance of its obligations hereunder. 

(a) Any adjustments to an established scope of work, requested by the Sponsor and approved by the University, shall be attainable within the funds provided under the terms of the Project. 

(b) Any substantial modification of or amendment to a Project(s), requested by the Sponsor and approved by the University, shall require the execution of a new Project.

5. [Insert faculty name] is hereby designated as the Principal Investigator for any Projects conducted under this Agreement. Should University at any time be unable to provide the services of the Principal Investigator, it must immediately notify Sponsor. University agrees to use its best efforts to locate personnel of equivalent ability and propose such personnel as replacement by giving the following details in writing:

(a) the reason for the change in personnel; 

(b) the name(s) of the proposed replacement(s); and 

(c) the qualifications and experience of the proposed replacement(s).

No replacement of the Principal Investigator with respect to the Project shall be permitted without the prior written approval of Sponsor.  If University cannot provide Principal Investigator or an acceptable replacement to Sponsor, Sponsor shall have the right, at its sole discretion, to terminate this Agreement within thirty (30) days’ written notice.
Article V – Reports, Conferences and Audits
1. Provided that the Sponsor is not in breach of this Agreement, and payments have been made in accordance with the payment schedule of Article VI, written progress reports shall be provided by University to Sponsor every month, and a final report shall be submitted by University within forty-five (45) days of the conclusion of the Research Project, or early termination of this Agreement.
2. During the Contract Period, representatives of University will meet with representatives of Sponsor, at the Sponsor’s expense, and at times and places mutually agreed upon to discuss the progress and results, as well as ongoing plans, or changes therein, of Project to be performed hereunder.
3. Either party shall have the right to audit and or inspect the other party’s compliance with the terms and conditions of this Agreement and any Project at reasonable times after reasonable notice at requesting party’s expense.  

Article VI - Costs, Billings, and Other Support

1. 
Sponsor understands and expressly agrees that this is a “fixed price” agreement.  University is under no obligation to provide the Sponsor with any kind of financial reporting, supporting documentation, or justification of expenditures made in the performance of the Project as a condition of payment. Sponsor agrees to pay University the amount established in a Research Project Attachment for the implementation and completion of one or more Projects as well as initial start up costs. Payment for each Project shall be made by Sponsor according to the schedule established in the Research Project Attachment.
2.
In the event this Agreement is still in effect as of, or is renewed after the End Date, and the parties decide to conduct additional Projects, such Projects’ costs and payment schedule will be negotiated on a project-by-project basis. Costs and payment schedule will be described in the Research Project Attachment. 
3.
University shall retain title to any equipment purchased with funds provided by Sponsor under this Agreement within the budget limits set forth in each Project.
4.
Anything herein to the contrary notwithstanding, in the event of early termination of this Agreement by Sponsor pursuant to Article IX hereof, Sponsor shall pay all costs accrued by University as of the date of termination, as well as pay the University for all reasonable, non-cancelable commitments properly entered into by the University prior to the effective date of termination.  After termination, any obligation of Sponsor for fellowships or postdoctoral associates shall end no later than the end of University's academic year following termination.

Article VII – Publication and Use of Names
1.
Sponsor and University agree that the results and general methodology, data, results, etc., of a Project may be publishable and that University researchers engaged in the Project shall be permitted to present at symposia, or other national or regional professional meetings, and to publish in journals, theses or dissertations, such results and general methodology of a Project.
2. 
The University reserves the right to use the results of all services provided by the University under a Research Project for its own teaching, research, clinical, and publication purposes.
3. 
The University reserves, on behalf of the Principal Investigator and other University employees and/or students, the right to disseminate information, or to publish any material relating to a Project, without need for approval by the Sponsor.  
However, the University shall provide the Sponsor with a copy of any proposed publication relating to a Research and Development Project sixty (60) days in advance of the proposed Publication date.  The Sponsor may request, and the University shall agree to, delay of such proposed publication for an additional period, not to exceed sixty (60) days, in order to protect the potential patentability of any invention described therein.  
4. 
The Sponsor, at its election, shall be entitled to receive in any Publication an acknowledgment of its sponsorship of the Project(s).  Sponsor must notify University of its desire to receive an acknowledgement within XX days of Publication. It is specifically agreed that nothing contained in this Agreement will interfere with the publication or oral defense of research theses and dissertations of graduate students participating in a Project(s).  

5.
Sponsor shall not use the name of University, nor of any member of University's Project staff, in any publicity, advertising, or news release without the prior written approval of an authorized representative of University.  University and University personnel and researchers, including the Principal Investigator, shall not use the name of Sponsor, any of Sponsor's products, nor any employee of Sponsor, in any publicity, advertising, published article, or news release without the prior written approval of Sponsor. Notwithstanding the foregoing, Sponsor is advised that this Agreement is subject to the North Carolina Public Records Law and, as such, the existence of this Agreement is recorded in a database accessible to the public.  

Article VIII - Grant of Rights, Intellectual Property and Licensing.
 
1.
Each Party has the right to file and prosecute intellectual property applications on any Intellectual Property to which it holds exclusive title.

2.
The parties shall agree on the procedure to be used for the protection and administration of Joint Intellectual Property.

3. 
If one party does not wish to participate in the preparation, prosecution, and maintenance of intellectual property protection, that party shall assign all its right, title and interest to the party electing to pursue intellectual property protection. The assigning party shall retain a non-exclusive, royalty-free license to use the intellectual property for its own internal research and educational use.

4. 
If the parties agree to pursue intellectual property protection jointly, they will enter into an administration agreement which will include rights and responsibilities of the parties with respect to intellectual property prosecution, marketing, royalty sharing, and defense of patents or other intellectual property rights. 

5. 
In consideration for sponsoring the Project, University shall grant to Sponsor a fully paid-up, non-exclusive, non-transferable, royalty-free license (without the right to sublicense) to use all results of the Research owned by University, either solely or jointly, exclusively for Sponsor’s own internal, research and development purposes.  

6. 
Sponsor also has the first right to negotiate for a fee- or royalty-bearing exclusive license or fee-bearing option to any University and/or University’s interest in Joint Intellectual Property, provided that Sponsor pays all costs for the preparation, filing, prosecution, and maintenance of any patents on such Intellectual Property (“Negotiation Right”). Sponsor has ninety (90) days following disclosure of an Intellectual Property by the University to exercise its Negotiation Right (the “Negotiation Period”).  The Sponsor must submit a written notice to the University, within the Negotiation Period, in order to exercise its Negotiation Right. If the Negotiation Period expires before University receives the Sponsor’s written notice exercising the Negotiation Right or as provided below, the Sponsor shall have no further rights to the Intellectual Property.

7. 
If Sponsor has not begun good-faith, substantive negotiations with University for an option or license to such Intellectual Property within ninety (90) days of the date of Sponsor’s exercising its Negotiation Right, University may, in its sole and unfettered discretion, terminate Sponsor’s Negotiation Right.  

8.
Further, if Sponsor and University have not negotiated a mutually agreeable license agreement on or before twelve (12) months from the disclosure of the Intellectual Property by University, then University may, in its sole and unfettered discretion, terminate Sponsor’s Negotiation Right.  Sponsor is only obligated to pay expenses incurred and noncancelable obligations that have accrued up to the date that University terminates Sponsor’s Negotiation Right.

Article IX - Termination

1.
This Agreement shall be from the Effective Date and shall continue in effect for the full duration of the Contract Period unless sooner terminated in accordance with the provisions of this Article. 
2.  Either party may terminate this Agreement upon ninety (90) days’ prior written notice to the other.

3.
In the event that either party hereto shall commit any breach of or default in any of the terms or conditions of this Agreement, and also shall fail to remedy such default or breach within ninety (90) days after receipt of written notice thereof from the other party hereto, the party giving notice may, at its option and in addition to any other remedies which it may have at law or in equity, terminate this Agreement by sending notice of termination in writing to the other party to such effect, and such termination shall be effective as of the date of the receipt of such notice.
4.
Termination of this Agreement by either party for any reason shall not affect the rights and obligations of the parties accrued prior to the effective date of termination of this Agreement.  
5. 
To the extent any portions of any Project are inconsistent with this Agreement, the terms of the Agreement shall govern the conduct of the parties, except that the Scope of Work of each Project as approved by the University’s Institutional Review Board - IRB shall govern the conduct of research activities.
Article X - Independent Contractor

1.
Nothing in this Agreement shall be construed to place the parties in the role of partners or joint ventures and neither party shall be deemed an agent or attorney in fact for the other for any purposes, and neither party shall, on behalf of the other, enter into any contract, warranty, or representation as to any matter.  Neither shall be bound by the acts or conduct of the other.
2.
University shall be deemed to be and shall be an independent contractor and, as such, University shall not be entitled to any benefits applicable to employees of Sponsor. 
Article XI - Warranties, Indemnification and Insurance

1.
University hereby represents, warrants and covenants to Sponsor as follows:


(a)
University has made adequate arrangements to provide the personnel and facilities necessary to perform the Project(s).


(b)
University has obtained the permits and governmental approvals, if any, which may be required to perform the Project.


(c)
University has full and unrestricted right and power to grant to Sponsor the rights granted hereunder.


(d)
University and the Principal Investigator will use commonly accepted methods and procedures in conducting the Project and maintain high standards for the Project which are commensurate with similar research conducted for itself or others.

2.
Each party warrants that it has, or shall have, written policies and guidelines on conflict of interest and avoidance thereof.  University certifies that, to the best of its knowledge, no conflicts of interest exist for individuals participating in the Project(s) supported under this Agreement.  Should this situation change during the time of this Agreement, each Party shall promptly report said changes to the other party. 

3.
Each party shall be solely liable for any claims, actions, demands, or damages arising out of its performance of this Agreement

4. 
University warrants and represents that University has adequate liability insurance, such protection being applicable to officers, employees, agents, and all participants of the Project while acting within the scope of their employment, including but not limited to, acting within the scope of the Project. Notwithstanding any other provision of this Agreement, the liability of the University, as an agency of the State of North Carolina, for any injury or damage arising out of this Agreement or the University’s performance of the Project(s) is subject to the immunities, procedures, and limitations of the North Carolina Tort Claims Act, GS §143-291 et seq.  
5.
Sponsor shall maintain at its own expense: (a) Commercial General Liability Insurance in an amount not less than $500,000 per occurrence for bodily injury or property damage; (b) Professional Liability Insurance in an amount not less than $500,000 per occurrence; (c) Workers’ Compensation Insurance in an amount not less than that prescribed by statutory limits; (d) Commercial Automobile Liability Insurance applicable to bodily injury and property damage, covering owned, non-owned, leased, and hired vehicles, in an amount not less than $500,000 per occurrence as applicable; and (e)  an Umbrella Policy in an amount of not less than one million Dollars ($1,000,000) to apply over and above Sponsor’s Commercial General Liability, Employer’s Liability, Workers’ Compensation, and Commercial Automobile Liability insurance coverage.  Certificates of Insurance shall be furnished prior to the commencement of a Project.
Article XII – Taxes, Force Majeure and Modifications

1. 
University hereby agrees that the responsibility for payment of taxes from the funds received under this Agreement shall be University's obligation.
2.
Neither party shall be liable nor deemed to be in default for any delay or failure in performance under this Agreement or other interruption of service or employment deemed resulting, directly or indirectly, from Acts of God, civil or military authority, acts of public enemy, war, accidents, fires, explosions, earthquakes, floods, failure of transportation, non-appropriation, strikes or other work interruptions by either party's employees, or any similar or dissimilar cause beyond the reasonable control of either party. 

3.
The invalidity or unenforceability of any terms or provisions hereof shall in no way affect the validity or enforcement of any other term or provision.

Article XII – Governing Law, Assignment and Modifications
1. 
This Agreement shall be governed and construed in accordance with the laws of the State of North Carolina.
2.
This Agreement shall not be assigned by either party without the prior written consent of the parties hereto, which shall not be unreasonably withheld. 
3.
Any agreement to change the terms of this Agreement in any way shall be valid only if the change is made in writing and approved by mutual agreement of authorized representatives of the parties hereto.

4.
Notices, invoices, communications, and payments hereunder shall be deemed made if given by first-class mail, postage prepaid, and addressed to the party to receive such notice, invoice, or communication at the address given below, or such other address as may hereafter be designated by notice in writing:

If to Sponsor:


If to University:

Appalachian State University

Research & Sponsored Programs
Attn: Chief Research Officer
John E. Thomas Hall

287 Rivers Street, Suite 232

Boone, NC 28608
With copy to:

Appalachian State University

[dept.]
IN WITNESS WHEREOF, the parties have caused these presents to be executed in duplicate as of the day and year first above written.

Appalachian State University


 
BY: ______________________




BY: _____________________

TITLE: ___________________




TITLE: __________________

DATE: ____________________




DATE: ___________________

I have read the above agreement and agree to perform my obligations as Principal Investigator under this Agreement.  I also understand and agree to the disposition of rights in inventions, discoveries, and other results as provided by this Agreement.

BY: ______________________

TITLE: ___________________

DATE: ____________________

Research Project Attachment
This Research Project is made this ______ day of ___________ by and between Appalachian State University and [sponsor].  

In accordance with the terms and conditions of the Research Agreement entered into by the parties and for good and valuable consideration exchanged and received, it is agreed as follows:

Project Title:  

Technical Point of Contact, Principal Investigator: 

Co-Investigators:

Abstract/Summary:

Schedule/Timeline:

Budget

Payment terms

In accordance with the terms and conditions of Article VI of University Research Agreement, for services and/or activities provided under this Project Attachment, Sponsor shall pay University the amount of XXXX. Payment shall be made in accordance with the schedule/timeline as follows: 
1) 50% upon execution of the Project Attachment,
2) 15% by [insert date],
3) 15% by [insert date], and 

4) the remaining funds will be paid within ten (10) days of receipt of University’s final invoice. 

Invoices shall be forwarded to:

Add address

Payment shall be forwarded to:

Appalachian State University

Special Funds Accounting

Attn: Amy Roberts - Director

B.B Dougherty Building

PO Box 32125 

Boone, NC 28608

Researcher Agreement
I have read the above Project and agree to perform my obligations as Principal Investigator and Researcher under this Research Project Attachment.  I also understand and agree to the disposition of rights in inventions, discoveries, and other results as provided by the Agreement.

BY: ______________________

TITLE: ___________________

DATE: ____________________

BY: ______________________

TITLE: ___________________

DATE: ____________________

BY: ______________________

TITLE: ___________________

DATE: ____________________
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